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0. Executive Summary

On November 8, 2001, Congress adopted the Conference Report for H.R. 2620, the fiscal 2002 appropriations bill for the U.S. Environmental Protection Agency (EPA) and other agencies.  The Conference Report directs EPA to “recommend procedures to grant an extension of time in meeting the [arsenic] compliance requirement for small communities when a community can show to the satisfaction of the Administrator that being in compliance by 2006 poses an undue economic hardship on that community.”  Congress, however, did not define “undue economic hardship.”

This paper, therefore, reviews several state and federal programs to develop specific, numeric criteria for “undue economic hardship.”  Based on that review, the following national criteria are proposed for a community to demonstrate that arsenic compliance by 2006 would pose an undue economic hardship:

· Median household income (MHI) less than or equal to 65% of the national MHI;

· Poverty rate that is twice the national average;

· Two-year average unemployment rate that is twice the national average; 

· Typical residential water bill would be 2.5% of MHI in the community; or
· Typical residential water bill would double.

The hardship criteria should be applied on a community (or municipality) level, but community-level economic data from the 2000 census will not be available for several months.  As an illustration of the potential effect of applying these criteria, therefore, the criteria were applied using county-level data for counties that may be affected by the new arsenic regulation.

The results show that approximately 13% of potentially affected small water systems, or 15% of potentially affected counties, might meet the criteria for economic hardship.  It is reasonable to estimate, therefore, that between 10% and 20% of small water systems affected by the new arsenic regulation might meet stringent criteria for demonstrating an undue economic hardship from complying with the arsenic regulation.

1. Overview 

1.1 Relationship To Previous White Papers

This paper builds on analyses that were performed in three White Papers for the National Rural Water Association during 2001: “Affordability of Water Service,” “Economic Characteristics of Small Systems,” and “Criteria to Assess the Affordability of Water Service.”  Importantly, the latter paper described a database that compiled demographic and water system data for every county in the United States, and then used that database to identify areas that faced a high level of economic risk (that is, areas that were unlikely to be able to afford to comply with expensive drinking water regulations, absent substantial outside assistance).  Those papers also demonstrated that median household income is not strongly correlated with the incidence of poverty or other indicia of economic need, and that levels of income and poverty for small water systems are significantly different between urban and rural areas.

Further, those papers concluded that affordability criteria used by the U.S. Environmental Protection Agency (EPA) did not properly focus on communities with affordability concerns and did not properly distinguish between urban and rural water systems.  In fact, those papers demonstrated that approximately one out of every eight rural, small water systems was in an area with a high economic risk. In contrast, only approximately one out of every 200 urban small water systems faced a similar level of economic risk.

1.2 Conference Report for H.R. 2620

On November 8, 2001, both houses of Congress adopted the Conference Report for H.R. 2620, the fiscal 2002 appropriations bill for various departments and independent agencies, including EPA.  Included in the Conference Report is the following directive to the Administrator of EPA:

The conferees direct the Administrator of EPA to begin immediately to review the Agency’s affordability criteria and how small system variance and exemption programs should be implemented for arsenic.  In addition, the Administrator should recommend procedures to grant an extension of time in meeting the compliance requirement for small communities when a community can show to the satisfaction of the Administrator that being in compliance by 2006 poses an undue economic hardship on that community.

 This paper will use the county database, as augmented with additional data that became available after its initial development, coupled with EPA’s Arsenic Occurrence Database in order to recommend specific criteria to implement the directive contained in the Conference Report for H.R. 2620.

2. Defining “Undue Economic Hardship”

2.1 Background

The Conference Report uses the phrase “undue economic hardship” but does not define that phrase.  The Safe Drinking Water Act (SDWA) uses the phrase “disadvantaged community” which it defines as an area that “meets affordability criteria established … by the State in which the public water system is located.”  42 U.S.C. § 300j-12.  In addition, the SDWA allows a water system up to two additional years to comply with a regulation if the state “determines that additional time is necessary for capital improvements.”  42 U.S.C. § 300g-1(b)(10).

No instances have been located where EPA has specifically defined either “economic hardship” or “disadvantaged community” with specific numeric criteria.  However, in supporting changes in wastewater treatment discharges into marine waters, EPA concluded: “Municipal financial impact models used by EPA assume that ratios of wastewater treatment costs to median household income of less than 1 percent are not expected to create economic hardship for households.” (10)  That is, while EPA did not define the level of costs that would result in economic hardship, it concluded that wastewater costs that are less than 1% of MHI are below the level that would cause an economic hardship.

In 2000, EPA published a report discussing how several states have defined “disadvantaged communities” for purposes of financial assistance under state revolving loan funds.  (11)  In addition, other federal programs are targeted to “disadvantaged” or “distressed” communities.  In the absence of a specific definition of “economic hardship” from Congress, it is proposed to rely on criteria developed by the states and other federal agencies to define a community facing a serious economic hardship.

2.2 State Criteria

EPA’s review of state criteria for “disadvantaged communities” shows that the states use criteria based on one or more of the following: (a) median household income (MHI) in the community compared to the statewide MHI; (b) the typical residential water bill as a percentage of MHI; or (c) unemployment rate in the community compared to a statewide unemployment rate.

Various state criteria based on a comparison to the statewide MHI define a “disadvantaged community” as having MHI that is less than anywhere from 65% (New Jersey) to 100% (seven states) of the statewide MHI.  Some states require the comparison to be made to the MHI for non-metropolitan areas only, while other states include both metropolitan and non-metropolitan areas in the comparison. 

Several states determine a community’s eligibility for loan forgiveness or reduced interest rates based on the ratio of the typical water bill to MHI in the community.  Where water bills are compared to MHI, the percentages that trigger special assistance range from 1.25% (Maryland and Vermont) to 1.75% (Oregon), with several other states using values that fall between those extremes.

One state (Washington) defines a “distressed county” based on the average unemployment rate over a three-year period.  Specifically, if a county’s unemployment rate is 20% greater than the statewide unemployment rate, then it qualifies for “distressed” status.

2.3 Federal Criteria

Various federal assistance programs are based on the economic characteristics of a community.  A full review of the eligibility criteria for all federal programs has not been attempted; however, a few programs have been identified that establish economic distress criteria for relatively small communities.

The Economic Development Administration within the Commerce Department identifies communities that meet either of the following criteria as being distressed communities that are eligible for economic adjustment grants: (a) average unemployment rate for 24 months that is one percentage point higher than the national average, or (b) per capita income that is less than 80% of the national average. (8)

The Treasury Department’s community development program identifies distressed communities as those that meet both of the following criteria: (a) 30% of the population have incomes below the poverty level, and (b) average unemployment rate is at least 1.5 times the national average. (9)

The Rural Utilities Service (RUS) within the Agriculture Department uses various criteria to determine whether communities are eligible for need-based assistance, such as hardship loans or grants.  For electric utility programs, RUS identifies communities eligible for hardship assistance as those that have MHI or per capita income below the statewide MHI or per capita income.
 (6)  RUS’s water and wastewater programs use two different criteria based on the MHI in the community.  The highest level of assistance is available for communities that meet either of the following criteria: (a) MHI less than 80% of the statewide non-metropolitan MHI, or (b) MHI less than the poverty level. (7)

2.4 Conclusion

Based on the various economic hardship criteria that are used by federal and state programs, the following national criteria are proposed as providing reasonable definitions of communities that are facing undue economic hardship:

· MHI less than or equal to 65% of the national MHI (this is equivalent to approximately 80% of the non-metropolitan area MHI);

· Poverty rate (people in poverty) that is twice the national average;

· Two-year average unemployment rate equal to or higher than twice the national average; 

· Typical residential water bill would exceed 2.5% of MHI in the community; or
· Typical residential water bill would increase by more than 100%.

These criteria are selected to represent communities that are unquestionably among the most economically stressed communities in the United States.  Generally, in selecting these criteria, the most severe levels of hardship were selected from the criteria used by various states and federal agencies.  In fact, the unemployment criterion is actually more stringent than any unemployment criterion that is used in any of the programs identified.  

The last two criteria (those based on the water bill after arsenic controls are installed) are designed to identify communities facing the most severe compliance concerns.  The 2.5% of MHI standard is equal to EPA’s current affordability threshold.  While this threshold has been criticized for use as a percentage of national MHI in determining what is “affordable” everywhere (resulting in water bills of $1000 per year as being deemed “affordable”), it has been selected to represent an extreme case – one that clearly justifies a special remedy for the community.  It should be emphasized that this is not being proposed as the appropriate affordability threshold for standard-setting on a national level; rather, it is being proposed as a criterion to identify communities that face undue economic hardship – based on the community’s MHI – in implementing a particular regulation.

The same is true for communities where the water bill would double.  A doubling of the water bill can pose a severe economic hardship on low-income households and other households on fixed or limited incomes.  It is not meant to suggest that a lesser increase in water bills is necessarily affordable.  Rather, criteria are being proposed that identify communities that unquestionably face severe economic hardship in implementing the arsenic regulation.

These stringent criteria are required because of the nature of the undertaking mandated by Congress.  The purpose is to identify communities that are facing such a severe economic hardship that they cannot reasonably be expected to comply with a new drinking water regulation within four years.  If a community meets one of the criteria set forth above – median income more than one-third below the national median, a poverty or unemployment rate at least twice the national average, or drastic increases in water bills – EPA, Congress, and the public at large would have reasonable assurances that the community truly faces an economic hardship.

3. Suggestions for Implementing Economic Hardship Criteria

In order to apply the economic hardship criteria on a national level, it is necessary to have a consistent and reasonably current data source.  In addition, the process for obtaining an extension of time should be automatic (or nearly so) for communities that meet the criteria.  It would make little sense to require a community facing a serious economic hardship to spend its precious resources to obtain an extension of time.  Therefore, an implementation method should be found that does not require each community to conduct surveys, hire experts (engineers, statisticians, attorneys, accountants, etc.), or prepare detailed application forms.

It is difficult to meet all of these requirements for each of the tens of thousands of local communities and small water systems in the United States.  Certainly, it is not feasible to assess the last two criteria with anything other than system-specific information.  A national database of water costs at the local level does not exist.  However, national databases do exist that provide data on unemployment, poverty, and median income for every community in the United States.

It is recommended, therefore, that U.S. census data should be used to determine if a community meets any of the first three criteria.  It should be noted that this level of detail from the 2000 census has not yet been released by the Census Bureau.  However, it is scheduled for release between March and September of this year (2) which should be more than sufficient to enable its utilization for this purpose.
 Ideally, a community should be automatically eligible for a compliance extension if it meets one of these criteria based on 2000 census data.

If a municipality does not automatically qualify by meeting one of the first three criteria, then it should be permitted to request an extension by showing that it meets one of the rate-based criteria (rates would be 2.5% or more of MHI or rates would increase by 100% or more).  MHI in this case should be the MHI for the community from the 2000 census and, of course, proper documentation should be required to show existing and future rates.  

4. Comparing Economic Hardship to the Incidence of Arsenic in Drinking Water

4.1 Description

In order to illustrate the possible effect of this proposal, an analysis was conducted using current, county-level data for those counties that appear in EPA’s Arsenic Occurrence Database.  It must be emphasized that this analysis is prepared for illustrative purposes only; it is not proposed to base system-specific exemptions on this county-level data.  Rather, this analysis will provide an estimate of the overall magnitude of the percentage of systems that might qualify for a categorical extension.

The data utilized in this analysis are the U.S. Census Bureau’s Small Area Income and Poverty Estimates for 1998 (released in December 2001) (5) and the Bureau of Labor Statistics’ Local Area Unemployment Statistics for the years 1999 and 2000 (as of mid-January 2002, annual averages for 2001 are not yet available) (1).   The counties analyzed are those in EPA’s Arsenic Occurrence Database that have at least one test result showing an arsenic level of 10 µg/L or higher.  The number of small water systems (those serving a population of fewer than 10,000 people) in each county is determined from EPA’s Safe Drinking Water Information System as of July 2001.

4.2 Results

EPA’s Arsenic Occurrence Database contains 461 counties that had at least one arsenic reading of 10 µg/L or higher.  These 461 counties have 12,991 small water systems.

Applying the criteria on a county-level basis shows that 71 counties, containing 1,708 small water systems, would meet at least one of the criteria (MHI less than or equal to 65% of the national MHI, a poverty rate at least twice the national average, or an unemployment rate at least twice the national average).  The attached map shows the potential arsenic-affected counties, as well as those that may be arsenic-affected and meet at least one of the economic hardship criteria.  Table 1 shows the specific results for each of the criteria, as well as the results for the combination of the criteria.

	Table 1

Application of Extension Criteria to Counties

	Criterion
	Counties
	Small Water Systems

	MHI in 1998 < $25,275
	27
	380

	People in poverty in 1998 > 25.4%
	28
	612

	Work force unemployed in 1999-2000 > 8.2%
	50
	1,382

	Meeting at least one of the three criteria
	71
	1,708

	National MHI in 1998 = $38,885 (5); national poverty rate in 1998 = 12.7% (5); national average unemployment rate in 1999-2000 = 4.1% (1)


Applying these criteria on a county level, then, results in approximately 15% of the counties meeting at least one of the economic hardship criteria and, thereby, qualifying for an extension.  The hardship counties contain approximately 13% of all small water systems in potential arsenic-affected counties. 

Needless to say, these results will not exactly match an analysis that is conducted on the municipality level.  There will be municipalities in hardship counties that do not meet any of the criteria; conversely, there will be municipalities in non-hardship counties that meet one or more of the criteria for economic hardship.  As was noted above, this county-level analysis is being provided solely to show the potential magnitude of the application of the recommended criteria.  It is reasonable to expect, therefore, that between 10% and 20% of affected communities might meet one or more of the economic hardship criteria proposed herein.

5. Conclusion

In conclusion, it is proposed for EPA to define “undue economic hardship” based on median household income, poverty rates, unemployment rates, and water rates.  A community that meets a stringent threshold for any one of those criteria should be deemed to have demonstrated that compliance with the arsenic regulation of 10 µg/L would pose an undue economic hardship.  

The hardship criteria should be applied on a community (or municipality) level, but community-level economic data from the 2000 census will not be available for several months.  As an illustration of the potential effect of applying these criteria, therefore, the criteria were applied using county-level data for counties that may be affected by the new arsenic regulation.

The results show that approximately 13% of potentially affected small water systems, or 15% of potentially affected counties, might meet the criteria for economic hardship.  It is reasonable to estimate, therefore, that between 10% and 20% of small water systems affected by the new arsenic regulation might meet stringent criteria for demonstrating an undue economic hardship from complying with the arsenic regulation.
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� RUS has other criteria that a rural electric utility can use to achieve “hardship” status, including measures based on the average level of electric rates, which are not directly relevant to this paper.





� The poverty-level standard is derived from the Treasury Department’s standard, which used 30% of people in poverty based on the 1990 census, at which time the national average was 13.5%, or approximately 2.2 times the national average.  By 2000, the national poverty rate had declined to 11.3%. (� REF _Ref535396366 \r \h ��3�)





� It is unclear if the “demographic profiles” released between March and May 2002 will contain municipality-level information for all of the characteristics of interest here.  The more detailed Summary Tape File 3 data, that are scheduled for release between May and September 2002, almost certainly will contain the desired level of detail for unemployment, income, and poverty.
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