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EXECUTIVE SUMMARY

The Safe Drinking Water Act (SDWA) directs that all National Primary Drinking Water Regulations (NPDWRs) apply to all public water systems.  However, starting with the first round of contaminant standards issued soon after adoption of the 1974 SDWA statute, and continuing through the recent standards issued pursuant to the 1996 SDWA Amendments, EPA has not universally applied the same standard to all systems.  Instead, EPA has either excluded certain classes of water systems from regulation, or alternatively, adopted regulations that subject some systems to a full range of regulatory requirements while others, only to some. 


This paper reviews the concept of “dual standards” under the SDWA.  The review is prompted by concern raised during recent rulemaking activities that various approaches to different contaminant standards were inappropriate, as they were deemed to represent dual standards and to establish a system of inequity and unfairness.  

For purposes of this discussion, a “dual standard” is defined as a regulatory program that contains two or more sets of requirements for the same contaminant applicable to different water systems.  In the context of the SDWA, this could mean a NPDWR that contains two different numerical compliance standards (i.e., Maximum Contaminant Levels or MCLs) or different treatment techniques that will likely result in different contaminant levels.  Instances where some systems are required to comply with a NPDWR provision and other systems are not, represent the most dramatic application of dual standards. 

With regards to variances and exemptions, the paper takes the view that these are not dual standards, as these are programs that authorize temporary deviations from a standard, and are not standards themselves.  The paper does however suggest that small system variances (SSVs) begin to approach the status of a dual standard in that an SSV arguably sets out a different set of requirements for small systems, which may remain in effect for an indefinite period. 

Historically, systems have been excluded from regulatory requirements based on determinations that the exposure and therefore risk potential did not need regulatory control.  Since 1996, EPA has also relied on the cost-benefit balancing authorized in the Amendments to exclude some water system categories from specific contaminant regulations on grounds that the costs of imposing a requirement is not justified by the benefits.  EPA has also cited as support Congress’ goal in enacting the 1996 Amendments, i.e., to focus on the most significant problems.  

The paper describes specific examples of dual standards including EPA’s original decision to apply the total trihalomethanes standard only to systems serving more than 10,000 persons as well as the various circumstances where EPA exempted non-community water systems from certain regulations such as radionuclides.  The paper notes one decision in the United States Court of Appeals, which supports the contention that EPA has the authority to justify differential application of NPDWRs. 

The supposition that water systems operating under different standards are by definition providing different degrees of public health protection is also reviewed.  While there may be circumstances where systems operating under different requirements are providing different degrees of protection, the paper contends that this is not automatically the case and that this must be evaluated on a contaminant-by-contaminant basis.

Lastly, the paper extends the logic of EPA’s analysis and contends that if EPA has the authority to exclude entire categories of water systems (such as transient non-community) from a regulation in whole or in part, then EPA must have the flexibility to define different numerical standards, or alternative compliance program requirements, for different classes of systems.  Of course any decision by EPA to exclude a class of water systems or to provide a different standard, must be justified by the specific facts of the case.

Dual/Multiple Contaminant Standards 

Under The Safe Drinking Water Act
I.
INTRODUCTION

The Safe Drinking Water Act (SDWA) was adopted to control harmful contaminants in tap water.  The original SDWA, enacted in 1974,
 defined “public water systems” covered by the Act as any system with “at least fifteen service connections or regularly serves at least twenty-five individuals...” (Section 1401(4)).  While that definition has been somewhat modified over time, it remains essentially unchanged in its coverage. 

The first standard setting regulatory action required by the 1974 SDWA, was to set National Interim Primary Drinking Water Regulations (40 FR 59566, December 24, 1975).  In developing these rules, EPA embellished on the definition of “public water systems” by incorporating a time element as a reasoned interpretation of what was meant by “regularly serves.”  40 CFR 141.2 defines “public water systems” (PWSs) as: 
a system for the provision to the public of water for human consumption through pipes or other constructed conveyances, if such system has at least fifteen service connections or regularly serves an average of at least twenty-five individuals daily at least 60 days out of the year.

Over the years, EPA has subdivided these PWSs based on the transient nature of the people served, i.e., the duration of time the same individuals are served during the course of the year.  Over time, EPA has defined several classes of public water systems: 

·
Community Water System (CWS):  A public water system that supplies water to the same population year-round.  

·
Non-Transient Non-Community Water System (NTNCWS):  A public water system that regularly supplies water to at least 25 of the same people at least six months per year, but not year-round.  Some examples are schools, factories, office buildings and hospitals, which have their own water systems. 

·
Transient Non-Community Water System (TNCWS):  A public water system that provides water in a place such as a gas station or campground where people do not remain for long periods of time. 

PWSs have also been categorized based on the number of different people served:
 

·
Very small water systems serve 25-500 people

·
Small water systems serve 501-3,300 people 

·
Medium water systems serve 3,301-10,000 people

·
Large water systems serve 10,001-100,000 people 

·
Very large water systems serve 100,001+ people 

SDWA Section 1411 makes no distinction in that NPDWRs are described as applicable to all PWSs, regardless of the size of population served or the duration of service.  The Act states that: 

national primary drinking water regulations . . . shall apply to each public water system in each State…

Nonetheless, during the course of establishing NPDWRs, EPA has, on a case-by-case basis, considered whether to exclude certain classes of systems from these contaminant-specific standards.  Oftentimes, when the Agency has decided not to apply a particular regulatory requirement universally to all PWSs, concern is expressed that EPA is establishing an inappropriate and inequitable system of “dual standards.” 

Unease about dual standards has been particularly noted in the context of variances and exemptions.  The SDWA, in recognition that not all PWSs will be able to readily comply with NPDWRs, provides for variances and exemptions to address circumstances such as highly contaminated raw water sources or compelling factors including financial considerations.  However, State agencies, charged with implementation of NPDWRs, have expressed reluctance to grant variances and exemptions out of concern that they will be perceived as dual or multiple standards and prompt questions of unequal protection and environmental injustice.
  For example, in its October 31, 2001 comments on EPA’s proposed arsenic standard, the Association of State Drinking Water Administrators stated that:

States have rarely used the variance provisions of the SDWA.  A primary concern that states and water systems have is the public perception that a different standard than the one Federally promulgated is acceptable, defensible, and protective of public health.  States will have a difficult time defending a dual standard and showing that a dual standard does not translate into an unreasonable risk to public health. 

This paper is directed at reviewing issues surrounding the concept of dual or multiple standards.  The paper starts by discussing the meaning of the phrase dual standard given that the term has been used inconsistently.  This discussion includes an examination of whether or not a dual standard for a drinking water contaminant automatically implies the existence of differential degrees of public health protection.  Section IV examines the variances and exemption program with emphasis on small system variances.  The paper then reviews the elements of the SDWA, starting in 1974 through the recent amendments in 1996, with specific emphasis on the various circumstances where EPA has differentially applied drinking water standards and thereby established an actual or a de facto system of “dual” or “multiple” standards.  

II. 
DUAL STANDARD

A. 
What Is a Dual Standard?

For purposes of this discussion, a “dual standard” is defined as a regulatory program that contains two or more sets of requirements for the same contaminant applicable to different water systems.  In the context of the SDWA, this could mean a NPDWR that contains two different compliance standards (i.e., MCL) or requirements to install different treatment techniques resulting in manifestly different contaminant levels. 

Except for radon, where the 1996 SDWA Amendments specifically authorize the issuance of an MCL and an Alternative MCL, the concept of issuing multiple numerical MCL standards for the same contaminant is foreign to the SDWA.  However, despite the absence of explicit recognition of dual standards in the statute, EPA has used the prior law and the 1996 SDWA Amendments to establish “differential” drinking water standards, which have come, by and large, in the form of outright exclusion of certain classes of water systems from regulation.  Clearly, instances where some systems are required to comply with an MCL and others are not represent the most dramatic application of dual standards.  While EPA has not, heretofore, issued NPDWRs with multiple numerical standards, it is useful to consider whether such an approach would be an enhancement over the current scheme pursued by the Agency. 

B. 
Does The Existence of “Dual Standards” Always Mean Unequal Protection? 

In considering the concept of dual standards, it is first important to acknowledge that the SDWA is not designed, and was never intended to establish, a system providing equal degrees of protection to all people.  There are several reasons that contaminant level protection in US drinking water is neither absolute nor uniform.  First, the SDWA applies only to systems meeting EPA’s definition of a “public water system.”  This means that federally promulgated drinking water standards do not apply to systems with less than fifteen service connections or that regularly serve less than twenty-five people or systems serving more than 25 people for less than 60 days in a year.  As such, federally promulgated SDWA standards do not apply to millions of Americans living in homes with private wells.

Second, geography imposes certain realities and constraints.  Some water systems will contain the regulated contaminant only at trace levels or not at all.  For example, arsenic, radon and a number of other contaminants do not occur uniformly throughout the US.  For other systems, the quality of source water may be so compromised that the drinking water cannot be made to conform to a national drinking water standard no matter how sophisticated the technology applied.  This paper does not examine these situations as they are not the result of the regulatory system.

Dual standards, on the other hand, -- where some systems are regulated and others are not, or where systems may be held to different regulatory requirements -- are often characterized as inappropriate since in principle they are considered to impart different, and therefore unfair or unequal, degrees of public health protection.  While this may be true in some instances, it should not automatically be assumed.  To illustrate this point, assume that EPA adopted a standard for carcinogen X of 5 ug/L for one class of water systems and a standard of 50 ug/L, ten times higher, for a different category of water systems.  Further assume that based on EPA’s traditional conservative cancer risk assessment evaluation, a concentration of 5 ug/L is associated with a risk of 2 in a million and a standard of 50 is associated with 2 in 100,000 – a one order of magnitude difference.  On its face, the difference might appear to be meaningful, however upon closer examination, this difference (depending on its circumstances), may be non-existent or inconsequential.  For instance, assume that the analysis is based on an ultra conservative carcinogenic analysis, and that there may be strong evidence for a biologic threshold above 50 ug/L but insufficient data to divert from the long-standing policy of setting a zero maximum contaminant level goal (MCLG) for suspect carcinogenic substances.  In this instance, the difference between 5 and 50 ug/L may be within the range of uncertainty based on the best available scientific evidence. 
It is relevant to note that 2 in a million and 2 in 100,000 are both within EPA’s acceptable risk range of 10-4 to 10-6.  

While the purpose of this paper is not to draw distinctions between different contaminant protection levels, or to assess whether the instances where EPA has issued dual standards result in differing degrees of public health protection, the illustration is intended purely to show that it is inappropriate to assume, simply because two populations have two different standards, that this always means fundamentally different degrees of protection. 

III.  
THE SDWA SYSTEM FOR CONTROLLING DRINKING WATER CONTAMINANTS

A. 
General Framework for Drinking Water Regulations

The basic statutory/regulatory system that exists today can be divided into the following components:

·
Identification of contaminants to be regulated;

·
Defining an MCLG based on an assessment of the health risk associated with the contaminant; 

·
Assessing the “feasibility” of establishing a standard close to the MCLG; 

·
Evaluating whether to establish a standard that is less restrictive than the “feasibility” test based on cost-benefit consideration; and,

·
Assessing whether systems serving less than 10,000 people can afford the technologies or other means capable of achieving the standard and if not, deciding whether to establish small system variance technologies. 

Additionally, with most regulations, EPA evaluates whether to exclude certain categories of water systems from having to comply with portions, or all, of the regulation. 

1. 
Selecting Contaminants For Regulation

The process for selecting contaminants to regulate represents one of the major changes in the 1996 Amendments to the SDWA.  The new Section 1412(b)(1)(A), encourages EPA to utilize the concepts of risk prioritization in selecting contaminants to regulate:

The Administrator shall, … publish a maximum contaminant level goal and promulgate a national primary drinking water regulation for a contaminant…if the Administrator determines that -

(i)
the contaminant may have an adverse effect on the health of persons;

(ii) 
the contaminant is known to occur or there is a substantial likelihood that the contaminant will occur in public water systems with a frequency and at levels of public health concern; and

(iii) 
in the sole judgment of the Administrator, regulation of such contaminant presents a meaningful opportunity for health risk reduction for persons served by public water systems.

Thus, the 1996 Amendments provide EPA the latitude to conclude that a particular contaminant need not be regulated because there will be insufficient benefit to justify promulgating a standard.  As will be noted later, while this contaminant selection process appears directed at providing EPA the basis for deciding which contaminants to regulate, EPA has also used this provision to decide whether to impose a regulation on a class of water systems, i.e., to establish a dual standard.

2. 
Establishing the Health Goal

Once a contaminant is determined to be worth regulating, EPA is required to establish a non-enforceable health goal, or MCLG, set at the level at which “no known or anticipated adverse effects on the health of persons occur and which allows an adequate margin of safety.”  EPA’s policy has been to set a zero MCLG for all microbiologic contaminants and substances deemed to be “carcinogens.” 



3. 
Establishing an Enforceable Limit

Section 1412(b)(4)(B) stipulates that EPA is to establish an enforceable limit, or MCL,
 “as close to the MCLG as is technologically feasible, taking cost into consideration.”  Typically, where a non-zero MCLG is established, the MCL is set at the same level as the MCLG.  However in those cases where the MCLG is zero, the “technologically feasible” test is a significant determining factor in the establishment of the MCL.
  

“Feasible” is defined by the SDWA to mean “feasible with the use of the best technology, treatment techniques, or other means which the Administrator finds available (taking cost into consideration) after examination for efficacy under field conditions and not solely under laboratory conditions, are available” (Section 1412(b)(4)(D)).  Cost assessments for the feasibility determination have historically been based on impacts to regional and large metropolitan water systems; although, the definition of regional and large has varied with the different regulations.
 

In the 1996 Amendments, Congress provided EPA new flexibility for setting standards.  After defining an MCL or treatment technique based on the feasibility standard, EPA assesses whether the cost of that standard is justified by the benefits (Section 1412(b)(4)(C)).  If they are not, EPA may set the MCL at a level that “maximizes health risk reduction benefits at a cost that is justified by the benefits” (Section 1412(b)(6)(A)).  This cost-benefit provision was included mainly to address the concern that the health protection benefits of certain future standards might not be “worth” their cost, even if large systems could afford to meet such standards through their economies of scale.
  This provision is considered to be one of the most significant changes incorporated into the 1996 Amendments in that it provides EPA an important analytical tool for improving the efficiency and effectiveness of drinking water regulations.

4.  
Excluding or Limiting System Regulation

Arguably, only the regulation of radon, as set out in the 1996 Amendments (Section 1412(b)(15)) explicitly contemplates a system of multiple numerical standards.  There, the 1996 Amendments provide that after setting an MCL, EPA is authorized to set an Alternative MCL (AMCL), if the MCL “is more stringent than necessary to reduce the contribution to radon in the indoor air from drinking water to a concentration that is equivalent to the national average concentration of radon in outdoor air.”  This multimedia approach, with its dual MCLs (i.e., MCL and AMCL), is unique to radon.

In setting out the basic requirement for compliance, the Act states that NPDWRs “shall apply to each public water system in each State.”  There is no indication on the face of the statute of an intent by Congress to exclude any type of PWS from regulation.  However, in its implementation of drinking water regulations for specific contaminants, EPA has routinely made decisions about whether or not to apply the regulation at all, or in part, to defined categories of systems.  For example, in its 1979 initial regulation of total trihalomethanes (TTHM), EPA directed that the standard would only apply to community water systems serving more than 10,000 people, thereby excluding community systems serving less than 10,000 persons and all non-community systems.  EPA has also made distinctions between community and non-community water systems, and between transient and non-transient non-community systems in applying specific regulations.  As already noted, through this differential application of drinking water standards to defined categories of drinking water systems, EPA has created de facto a system of “dual” or “multiple” drinking water standards for individual contaminants. 

On a contaminant-by-contaminant basis EPA has determined which systems should be subject to individual regulations based on the size of the system, the specific nature of service provided by the system and an assessment of the human health risk represented by exposure to the subject contaminant in that system.  Since 1996, EPA has offered additional legal rationale provided by the 1996 SDWA Amendments to justify its decisions to regulate certain system categories differently.  In at least three instances (radon, radionuclides and arsenic), EPA has referenced both the contaminant selection provisions of Section 1412(b)(1)(A), and the cost-benefit provisions of Section 1412(b)(6)(A), to justify its decisions to exclude from coverage certain types of PWSs. 

Clearly in those cases where EPA has decided to exclude systems from regulations because of minimal risk (e.g., excluding NTNCWSs from complying with the radionuclides standard), it is reasonable to conclude that had EPA decided instead to adopt a lesser numerical standard as opposed to no standard at all, then assuredly there would not be a meaningful difference in the resulting health protection.  

IV. 
VARIANCES AND EXEMPTIONS

The Safe Drinking Water Act, since its inception, has recognized that not all drinking water systems will be able to comply readily with newly established NPDWRs.  To accommodate that reality, the Act establishes a system of variances and exemptions, which in general allow systems additional time to come into compliance.  There are three basic types of variances and exemptions:

General Variance:  A general variance may be granted to any system, which because of the poor quality of its source water, cannot achieve the standard even after applying the specified best available technologies (BAT).

Exemptions:  A water system may obtain an exemption, allowing a system additional time to become compliant with the MCL, if there are “compelling reasons,” including cost and the inability to make restructuring or management changes. 

Small System Variances:  For systems serving fewer than 10,000 people, if the BAT capable of achieving compliance are determined by EPA in consultation with States as being unaffordable, the 1996 Amendments authorize EPA to identify variance technologies which allow qualifying small systems to operate using technological controls that do not achieve compliance with the published drinking water standard.

Application of these variances or exemptions enables systems to operate outside the parameters of the federal drinking water standards due to compelling circumstances; but only if it can be demonstrated that operating above the standard will not result in an unreasonable risk to health.

A. 
General Variances and BAT

Section 1415 authorizes EPA or a primacy State to issue a “general variance” to a system of any size, if the system can demonstrate that it cannot meet the drinking water standard, after applying the BAT.  The general variance is available only in cases where a system cannot comply with applicable NPDWRs because of the poor quality of its source water, and alternative sources of water are not reasonably available to the system.
  Before a State may issue a general variance, the State must find that the variance will not result in an unreasonable risk to health (URTH). 

A general variance must prescribe a schedule for compliance (including increments of progress) with the NPDWR for which they are issued.  The statute prescribes no specific deadline for achieving compliance with NPDWRs, but does stipulate that the system granted a general variance must comply with the contaminant level requirement “as expeditiously as possible.”  In the absence of a specified deadline for general variance compliance, EPA has presumed that a reasonable timeframe for PWSs to install the BAT is within five years of the granting of the general variance, consistent with the variance provisions separately set out for small systems.  EPA also recognizes that some situations may require more than five years to achieve compliance, in which case, additional time will be allowed provided the State justifies its extension of the deadline and requires compliance within the “shortest practicable time schedule feasible under the circumstances” (63 FR 43833, 43841, August 14, 1998; 40 CFR 142.20(a)).

In the context of this paper’s definition, a general variance is not considered to represent a “dual standard” since a water system operating under a general variance is still subject to, and must ultimately adhere to, the promulgated MCL/treatment technique of the NPDWR. 

B. 
Exemptions

Under Section 1416(a), a State may temporarily exempt a public water system from any MCL or treatment technique requirement if it finds that: 

1) due to compelling factors (which may include economic factors, including service to a disadvantaged community),
 the system is unable to comply; 

2) the system was in operation on the effective date of the MCL or treatment technique, or, for a newer system, that no reasonable alternative source of drinking water is available to that system; 

3) the exemption will not result in an unreasonable risk to health; and,

4) 
management or restructuring changes (or both) cannot reasonably be made that will result in compliance.

Under Section 1416(b), at the same time it grants an exemption, the State is to prescribe a compliance schedule for meeting the MCL or treatment technique and a schedule for implementation of any required interim control measures.  Exemptions are granted for a three-year period.  Systems serving fewer than 3,300 persons may be granted additional exemptions in two-year increments not to exceed six additional years, for a total of nine years (Section 1416(b)(2)).

Exemptions can only be granted to a PWS if it can be established that: 

·
the system cannot meet the standard without capital improvements, which cannot be completed prior to the date the primary drinking water regulation becomes effective as provided by Section 1412(b)(10); 

·
in the case of a system which needs financial assistance for the necessary improvements, the system has entered into an agreement to obtain such financial assistance; or, 

·
the system has entered into an enforceable agreement to become part of a
 regional public water system. 

Again, a general exemption should not be deemed a “dual standard” given that the exemption does not establish a new or different standard, but merely allows a system additional time to come into compliance.  

C. 
Small System Variances

The 1996 Amendments put in place several provisions designed to address what was perceived as a fundamental problem with the previous law; namely, that in setting standards based on technology cost considerations of large systems, affordability issues for small systems were being ignored.  Today, in accordance with Section 1412(b)(4)(E)(ii), when EPA establishes a NPDWR, the Agency is obligated to determine the availability of any technologies, treatment techniques or other means of achieving compliance that are explicitly affordable for small systems serving fewer than 10,000 people.
  The statute further specifies that EPA consider the availability of affordable compliance technologies for three categories of small systems: 


·
3,300 - 10,000 persons;


·
500 - 3,300 persons; and,


·
25 - 500 persons.

If it is not possible to identify an affordable technology capable of achieving compliance with the standard, EPA is to identify “variance technologies” that can achieve the maximum reduction or inactivation efficiency that is affordable considering the size of the system and the quality of the source water so long as the variance technology is capable of reducing the contaminant to a level that is “protective of human health” (Section 1412(b)(15)(A)).  In its implementing regulations, EPA has interpreted Congress’ intent to be that the Agency make a determination that a given variance technology will be generally protective of human health based on analysis at a national level.
  

A small system variance can be granted to a public water system only where the following conditions are met:
  

·
a variance technology has been identified by EPA;

·
the public water system installs and maintains the variance technology;

·
the system cannot afford, in accordance with established affordability criteria, to comply with NPDWRs, including through treatment, alternative source water supply, or system restructuring or consolidation; and,

·
the terms of the variance ensure adequate protection of human health, considering the quality of the source water and the expected performance of the variance technology.  (Section 1415(e)(3)).  

States
 with primacy may make decisions on affordability and grant SSVs to water systems serving up to 3,300 persons, while EPA must approve SSVs for systems between 3,300 and 10,000.  

In discussing the new statutory provisions, EPA has expressed the view that the small system variance program provides much more protection than was actually provided under the all-or-nothing regime of the previous law.
  A small system variance must clearly specify enforceable terms and conditions including: 1) proper installation of the applicable variance technology; 2) proper operation and maintenance of the technology; 3) at least quarterly monitoring of a system operating above the MCL; and, 4) a schedule requiring compliance with the terms and conditions of the variance which is to be as soon as practicable but no later than three years after the date the variance was issued.  States may allow an additional two years when needed.  States must review SSVs every five years following the compliance date for implementing the terms established in the variance.  

In contrast to the general variance, there is no requirement that systems with an SSV work toward compliance with the promulgated drinking water regulation.  Hence, the SSV program clearly envisions applying a different set of requirements for small systems operating under an SSV.  Granting an SSV is therefore tantamount to creating a dual standard program, as defined at the outset of this paper. 

In August 1998, EPA published criteria for making national level affordability determinations and provided a list of affordable compliance technologies for contaminants regulated before 1996 (63 FR 42032, August 6, 1998).  EPA has used these 1998 criteria for three rules finalized since passage of the 1996 Amendments: disinfection by-products, uranium (radionuclides) and arsenic.  For both the pre-1996 and the post-1998 regulations, EPA has identified affordable technologies capable of achieving the MCL/treatment technique for all system size categories and source water qualities.  Hence, no variance technologies have heretofore been identified; so, SSVs cannot be issued. 

The affordability criteria that EPA has used to assess the appropriateness of defining an SSV technology have come under significant criticism.  Some observers have complained that national-level affordability criteria do not address the extreme circumstances and unique challenges of some systems where costs might be extremely low or excessively burdensome.  Further, observers have claimed that utilization by EPA of the national-level affordability criteria has effectively eliminated the opportunity for States to determine the best approach for disadvantaged systems to provide safe, affordable drinking water on a site-specific basis.  In a March 2002 report to Congress,
 the Agency noted that it plans to revise specific features of its affordability criteria.

D. 
Unreasonable Risk/Protective of Human Health

In order to grant a variance or exemption, the State must find that the variance or exemption will not result in an “unreasonable risk to health” (Sections 1415(a)(1)(A) and 1416(a)(3)).  EPA has developed procedures for determining URTH values using toxicology data and data in drinking water regulations and health advisories.
  As noted by EPA in its recent guidance, “URTH is a concept that was retained in the 1996 SDWA from the 1986 SDWA and it applies to the granting of variances under Section 1415(a) or exemptions.”
  

Before issuing a small system variance under Section 1415(e), the Administrator must find that the variance technology is “protective of human health,” as required by Section 1412(b)(15)(B).
  The URTH values are used as a surrogate for making the “protective of human health” determination required by Section 1412(b)(15)(B). 

According to EPA guidance, one of the key components to establishing an URTH value for drinking water contaminants is the determination of short-term “acceptable” risk levels.  Under the procedures EPA has adopted, a short-term acceptable risk level is defined as the concentration above the MCL that would not pose a health risk for a short period of time (e.g., up to 7 years, or 10% of an average estimated 70 year lifetime).  A seven-year short-term risk period is recommended for evaluating both carcinogenic and non-carcinogenic contaminants.
Concern over the issuance of variances and exemptions has at times focused on the possibility that the people served by such systems are being subjected to increased risk as compared to people served by systems that do not have a variance/exemption.  For the same reasons described in Section II.B., it should not automatically be assumed that URTH level limits greater than an MCL automatically represent “unequal protection.” 

V. 
JUSTIFICATION FOR ISSUANCE OF DUAL STANDARD DRINKING WATER REGULATIONS 

Since the first series of “Interim” drinking water regulations promulgated in 1979, on a case-by-case basis, EPA’s standard practice has been to assess the scope and coverage of each of its drinking water standards as part of the rulemaking process.  For example, in adopting the first round of standards for organics and inorganics, EPA elected to exclude non-community water systems from complying with these drinking water standards.  While the proposed rule would have applied the regulation to all PWSs, the final rule did not.  The agency stated:

The regulations as proposed would have applied all maximum contaminant levels to noncommunity systems as well as to community systems.  This approach failed to take into account the fact that the proposed maximum contaminant levels for organic chemicals and most inorganic chemicals were based on the potential health effects of long-term exposure.  Those levels are not necessary to protect transients or intermittent users.  Therefore, the final regulations provide that maximum contaminant levels for organic chemicals other than nitrates, are not applicable to noncommunity systems. (40 FR 59566).
By and large until passage of the 1996 Amendments, EPA’s decisions on whether or not to exclude certain types of public water systems from a drinking water regulation, i.e., establish a dual standard, were based on exposure/risk considerations.  While the Agency’s rationale for these decisions appears sound, the statutory authority for these distinctions appears limited.  However for rules issued after the 1996 Amendments, EPA has articulated a statutory justification for its decisions.

The next section of this paper, briefly reviews the justification that EPA has used in several pre and post 1996 Amendment regulations where EPA has established dual standards by not applying regulations to all PWSs.  In the post 1996 Amendment era, EPA has turned principally to two provisions to justify its decisions:  the new general contaminant selection processes of Section 1412(b)(1)(A), and the risk benefit provisions of Section 1412(b)(6)(A).  

As already noted, Section 1412(b)(1)(A) directs EPA to issue MCLs and NPDWRs for contaminants that 1) “may have an adverse effect on the health of persons;” 2) are known or likely to “occur in public water systems with a frequency and at levels of public health concern;” and, 3) “in the sole judgment of the Administrator, regulation of such contaminant presents a meaningful opportunity for health risk reduction for persons served by public water systems.”  While it is generally recognized that Congress adopted this provision to provide EPA the latitude to decide which chemicals to regulate, as will be cited below, EPA has used this provision also to assess whether to extend coverage of a regulation to certain types of water systems. 

The more significant statutory justification comes from the cost-benefit authority provided by Section 1412(b)(6)(A).  That section provides EPA the authority to consider promulgating an MCL “that maximizes health risk reduction benefits at a cost that is justified by the benefits.”

It could be argued that this statutory provision was intended by Congress strictly to provide EPA the latitude to use cost-benefit considerations to set a national MCL at a less restrictive level than would be established solely based on the technological “feasibility” evaluation.  In fact, EPA has explicitly recognized that the SDWA is intended to apply to all PWSs.  Nonetheless, EPA has taken the view that Congress’ desire to focus resources in an efficient, cost-effective manner, provides adequate justification to support its dual standard decisions.  For example, EPA cited the 1996 Amendments to support its 1999 proposal not to cover NTNCWSs in the radon regulation:

EPA acknowledges that the SDWA applies to all public water systems.  However, EPA believes that limiting the applicability of the radon rule to community water systems where the risk from radon exposure is the greatest meets a major goal of Congress in enacting the 1996 Amendments to the Act – to focus regulations on the most significant problem.  In the Conference Report adopting the 1996 Amendments, Congress finds that ‘more effective protection of public health requires – a Federal commitment to set priorities that will allow scarce Federal, State and local resources to be targeted toward the drinking water problems of greatest public health concerns.’ (Proposed Radon Rule: 64 FR 59246, 59255-56, November 2, 1999).   

In addressing radon as well as radionuclides, EPA specifically cited its new cost-benefit balancing authority found in Section 1412(b)(4) to exclude non-transient non-community water systems from the radon and radionuclides rules.  Additionally, EPA considered extending that rationale in the case of arsenic, but elected not to do so, explaining that the Agency “considered the merits of each rulemaking on a case-by-case basis using a consistent set of criteria, namely the cost-benefit analysis required under §1412(b)(4)” (Arsenic Final Rule: 66 FR 6976, 7025, January 22, 2001). 
The issue of dual standards and the difficulties associated with imposing the same standard on all systems, was extensively discussed as part of the 1996 Amendments of the SDWA.  Senate Report S. 104-169,
 recognizes that the adoption of standards based on cost considerations of large systems could impose high costs on small systems. 

The Senate Report nicely characterizes the difficulties of adopting a standard based on large system considerations and then applying that standard to systems of all sizes:

Urban communities are able to spread the costs of a treatment plant over a large population reducing the cost per household to affordable levels.   The cost of a treatment plant needed by a small community to reach the same level of health protection may impose substantial per household costs for the few families that rely upon it.  This physical reality has always presented a substantial public policy dilemma under the Safe Drinking Water Act.  One standard does not fit the needs and budgets of both large and small communities.  A standard written for the 80 percent of the population served by large cities is too expensive for many small communities.  A standard written to be always affordable for every small town would deny the health benefits that are available to large cities through economies of scale. 

 The Senate Report goes on to note that:

To address these problems, the bill provides EPA with discretion to consider the benefits and costs and the potential for off-setting health risks associated with proposed standards. 

This new authority is set forth in §1412(b)(6).  When using this authority, the Administrator is to set the MCL at the level that maximizes the health risk reduction benefits that can be achieved at a cost that is justified by the benefits.                            

The Report makes reference to “dual standards” as something that is generally not supported: 

Most would also reject a system of dual standards--one for urban Americans close to the health goals of the Act and a less protective standard for Americans living in small towns or rural areas.

Nonetheless, the House Report’s recognition that one standard does not fit all sizes, in conjunction with EPA’s practice of excluding from regulation or applying only portions of regulation to certain types of water systems, documents that today’s implementation of the SDWA clearly involves a system of dual standards.   

A. 
The Case of Trihalomethanes

1. 
TTHM 1979 Interim Regulations

In 1979, EPA adopted as a final rule, an interim MCL for TTHM of 0.10 milligrams per liter (mg/L), based on EPA’s conclusion that TTHM posed a cancer risk at levels found in drinking water (44 FR 68624, November 29, 1979).  EPA elected to apply the standard only to community water systems serving at least 10,000 people, using surface water and/or ground water, and adding a disinfectant during any part of the treatment process.
  EPA elected not to subject CWSs serving less than 10,000 people to the MCL based on the following rationale (59 FR 38668, July 29, 1994): 

·
About 80 percent of the smallest systems are served by groundwater systems that are mostly low in TTHM precursor content (USEPA, 1979). 


·
The proportion of these small groundwater systems that use chlorine is less than that of large systems. 

·
The shorter hydraulic detention and chlorine contact times in the small system distribution systems results in lower TTHM concentrations.  Therefore, drinking water systems serving less than ten thousand people are less likely to have high concentrations of TTHM.

·
The majority of waterborne disease outbreaks attributed to inadequate treatment occur in small systems, highlighting the need to maintain strong disinfection practices in these systems.

·
Small systems serve only about 20 percent of the population, but constitute the great majority of systems, thus making careful regulatory oversight effectively impossible.

·
Small systems have limited or no access to the financial resources and technical expertise needed for TTHM control. 

For these reasons, EPA concluded that small system resources would best be spent on maintaining and improving microbiological quality and safety rather than imposing regulatory requirements to reduce TTHM levels. 

EPA’s decision to exclude from the TTHM regulation community water systems serving less than 10,000 people is one of the most significant examples of a “dual standard” in the history of the SDWA, as it established two different standards based solely on system size, for a substance that was considered to present a carcinogenic risk.



2. 
The 1998 Revised TTHM Standard as Part of the DBP Rule

In 1994, as required by the Safe Drinking Water Act Amendments of 1986 (P.L. 99-339, 1986), EPA proposed to eliminate this dual standard.  As part of a broader rulemaking directed at adopting disinfection requirements for surface water, EPA elected to extend coverage of the TTHM standard to all community and non-community PWSs of any size.  According to EPA, the decision to expand coverage resulted from a series of regulatory negotiation followed by Congressional endorsement (59 FR 38668, July 29, 1994).  

The revised TTHM standard was promulgated in 1998 as part of the Disinfection By-Products Rule (DBP) which lowered the TTHM MCL to 0.08 mg/L and applied to both community and non-community water systems of all sizes (63 FR 69390, 69465, December 16, 1998).  However, the distinction between systems serving 10,000 people or more was retained for the purpose of setting compliance deadlines.  Systems serving more than 10,000 people had a compliance deadline of December 31, 2001; for those serving fewer than 10,000 people, as well as systems using only ground water not under the direct influence of surface water, the compliance deadline is no later than December 31, 2003 (40 CFR 141.64(b)).  Thus, a dual standard for TTHM remains in effect until the end of 2003, at which time the standard will be the same for all systems. 


B.  
Synthetic Organic Chemicals Rule

In 1985, EPA proposed a NPDWR for volatile synthetic organic chemicals (SOC) (50 FR 46902, November 13, 1985).  In the proposed rule, EPA expressed concern about its past practice of excluding non-community water systems from complying with regulations addressing contaminants that posed chronic (long-term) health risks.  In the final SOC rule, EPA decided to impose the SOC regulatory requirements to a subset of the previously excluded class of non-community water systems,
 but to continue to exclude non-community systems, that served transient populations such as campgrounds, parks and gas stations.  To accomplish this, EPA defined a class of water systems called non-transient non-community water systems:

A “non-transient non-community waster system” means a public water system that is not a community water system and that regularly serves at least 25 of the same persons over six months per year.  (40 CFR 141.2)

EPA distinguished the exposure potential in non-transient systems such as schools and workplaces from transient non-community systems such as campgrounds, parks and gas stations, where populations are served for a brief period of time and therefore should not be exposed to long-term health risk from such chronic hazards.


C.
Lead and Copper

The lead and copper rule represents another instance where EPA elected to exclude from coverage transient non-community systems.  In 1991, EPA promulgated the NPDWR for lead and copper (56 FR 26460, June 7, 1991).  In this case, EPA decided not to extend coverage to TNCWSs because at the exposure levels at issue, lead and copper are not acute contaminants, and therefore, transient populations using these systems would not be at risk from short-term exposure. 

EPA’s 1991 lead standard was separately challenged in the U.S. Court of Appeals on various grounds by the American Water Works Association (AWWA) and the Natural Resources Defense Council (NRDC) (AWWA v. EPA, 40 F. 3d 1266 (DC Cir. 1994)).

Of specific importance to the issue of dual standards was NRDC’s challenge to EPA’s decision not to apply the lead NPDWR to transient, non-community water systems.  NRDC argued that excluding these systems from regulations was in direct conflict with the requirements of the Act that the NPDWR apply to each public water system. The Court did not explicitly rule on the merits of this specific challenge by NRDC, however, the Court’s action provides significant support for the Agency’s authority to exclude categories of water systems.  Instead of addressing the merits of NRDC’s challenge, the court decided to remand the case back to EPA since EPA conceded that in adopting the final rule, it failed adequately to explain its basis for excluding these systems from regulations.  In expressing its decision to remand and not to vacate the rule, the Court noted clear support for the Agency’s authority to differentially apply a NPDWR.  The Court stated:

Because the agency’s error is apparently a technical one, and we think it more likely than not that the agency can justify its exemption decision when it gets down to trying, vacatur would be unnecessarily disruptive…..Rather than vacate the exemption, therefore, we remand this matter to the EPA for a more detailed justification of its decision to exclude transient, non-community water system from compliance with the drinking water regulation for lead.  (Id. at 1273).

D. 
Radon

In 1999, EPA proposed the NPDWR for radon and to apply this new contaminant standard only to CWSs (64 FR 59246, 59255, November 2, 1999).  As already noted, EPA justified its decision to exclude these systems by relying on Congress’ objective in passing the 1996 Amendments – “to focus regulations on the most significant problem.”  EPA further observed that Congress had specifically directed the Agency in setting the NPDWR for radon to take into consideration the costs and benefits of control programs for radon from other sources.  

EPA decided to exclude the TNCWS because most people who use such facilities do so only occasionally and “there is no evidence that such short-term exposure to radon would cause acute illness.”  Going further, EPA also determined that “even workers at transient facilities who regularly drink the water would be expected to have much less exposure than persons served by community water systems” (64 FR 59246, 59255, November 2, 1999). 

For the non-transient non-community water systems, EPA concluded that the risks are “substantially less” than the risks posed by CWSs.  EPA’s analysis indicated that even though radon concentrations are likely to be about 60 percent higher at NTNCWSs than at CWSs, the lifetime average risk to individuals who work or attend schools served by NTNCWSs is lower because they spend a smaller fraction of their lifetime there than at home.

The final radon regulation has not yet been issued.


E. 
Radionuclides

The radionuclides rule represents EPA’s first use of the cost-benefit balancing provisions under the 1996 Safe Drinking Water Act Amendments.  The original radionuclides regulation, promulgated in 1976, applied only to CWSs.  In 1991, EPA issued a revised proposed radionuclides regulation that included extending coverage to NTNCWSs (56 FR 33050, July 18, 1991).  However, in light of the 1996 Amendments which were adopted during the course of the radionuclides rulemaking, on April 2, 2000, EPA issued a new Notice of Data Availability (NODA) explaining that while it would be feasible to control radionuclides in NTNCWSs, such regulation would now have to be considered in light of the new statutory requirements for a “balancing of both quantitative and non-quantitative factors.”  

Based on the Agency’s occurrence estimates, control of some radionuclides in NTNC water systems may not present a meaningful opportunity for health risk reduction.  This issue arises as a consequence of the 1996 Amendments for the SDWA which allow the Agency to consider whether the benefits of extending coverage to this category of water systems would justify the costs (section 1412(b)(6)(A)) and whether such regulation would provide a meaningful opportunity for health risk reduction (section 1412(b)(1)(A)(iii)).

EPA expressed a desire to rely on Section 1412(b)(6)(A) to exclude from the radionuclides rule, NTNCWSs because of the disparity between their specific costs and benefits.  In its “Radionuclides Notice of Data Availability Technical Support Document” (EPA, March 2000), EPA performed a risk modeling exercise.  The results showed that the ninetieth (90th) percentile lifetime risk of cancer incidence in an individual consuming water from a NCNTWS would not be expected to exceed three in 100,000.  EPA estimated that the cost per cancer case avoided by regulating NCNTWSs would greatly exceed one hundred million dollars, well above the Agency’s historical cost cut-offs for regulation.

In the NODA, EPA explained that it was also considering extending partial coverage of the radionuclide NPDWR to NTNCWSs under several possible scenarios.  EPA’s options ranged from requiring systems to meet the same CWS MCL to requiring systems to monitor and post notices if the system exceeds the CWS MCL. 

In the radionuclides final rule (65 FR 76708, 76719, December 7, 2000), EPA elected not to regulate NTNCWSs. 


F. 
Arsenic

EPA’s arsenic standard undertook a risk analysis very similar to the one performed on radionuclides but in this case came to a different conclusion.  In its June 22, 2000 proposal, EPA proposed not to extend coverage to NTNCWSs, but instead to create an intermediate level of control for these systems (monitoring and notification requirements) (65 FR 38888, 38952, June 22, 2000).  The Preamble to the proposal notes that the “suggested approach would recognize the lower level of risk generally posed to individuals by these systems,” but would provide a mechanism for informing the public about situations where local arsenic concentrations “more closely approach community water system levels.” 

EPA discussed its policy of often regulating “NTNC systems similar to community water systems when addressing the risk posed by chronic contaminants.”  EPA observed, however, that the existing arsenic standard in effect at the time of the proposal did not apply to NTNCWSs, though the Agency believed it would be “feasible” to impose such controls.  Once again EPA concluded that a new decision at this time on whether to extend regulation to these systems must 

be considered in light of the new SDWA requirement to determine whether the benefits extending coverage to this category would justify the costs and whether such regulation would provide a reasonable opportunity for health risk reduction. 

EPA found that the analysis necessary to make this determination required a balancing of both quantitative and non-quantitative factors.  EPA then examined such issues as excess bladder cancer risk to NTNCWS consumers; the possibility that some people would be exposed to more than one NTNCWS, thereby possibly raising their risk to levels approaching those in community systems; and risks to sensitive subpopulations such as children.

EPA concluded, based on its analysis of the quantified benefits of bladder cancer reduction from lowered exposure to arsenic in drinking water, that “regulation of arsenic in NTNCWSs provides only very limited opportunity for national risk reduction.”  EPA however expressed concern “about the potential for local issues to arise with respect to combined arsenic exposures.”  It might be possible, the Agency reasoned, “in the rare community where all ground water is contaminated with the highest levels of arsenic, that risks could be outside the Agency’s traditionally allowable ” risk range of 1 in 10,000.  Finally, EPA was worried that different levels of protection being provided by schools served by community water systems as compared with the protection afforded in schools served by NTNCWSs could raise equity concerns for rural communities.  

For these reasons, EPA decided not to completely exempt NTNCWSs from arsenic regulation; but once again to consider ascribing a “different approach” that would subject NTNCWSs to the same monitoring requirements applicable to community systems, but not to the MCL itself.  Systems with arsenic concentrations in excess of the MCL level would be required to post a notice to customers, which would allow communities with high arsenic concentrations an opportunity to limit water consumption from the high concentration sources.

By the time it promulgated the final arsenic rule in January 2001, EPA had changed its mind.  In the Preamble to the final rule, EPA stated that the uncertainty about exposure patterns and therefore uncertainty about the benefits of removal, together with uncertainty with the arsenic risk analysis overall, “argues against” excluding these systems (66 FR 6976, 7025, January 22, 2001).

VI.
CONCLUSION

EPA has routinely excluded certain categories of public water systems from having to comply with NPDWRs.  These examples, while resulting in different outcomes, all serve to illustrate examples of dual standards.  Some cases result in outright exclusion from regulation; in others, the regulations are differentially applied or there are different regulatory requirements for different types of systems. 

Given the overall thrust of the 1996 Amendments to provide EPA with greater latitude in prioritizing regulation and in fashioning individual rules to maximize health benefits while being sensitive to costs, it is understandable that EPA has continued its past practice of chiseling out categories of water systems where it is able to make a considered judgment that regulation will not provide cost-effective benefits.  It follows that if EPA has the authority to apply only certain portions of a regulation to a category of water systems, or more significantly outright exclude a category of water systems from coverage, EPA can define a different standard for such systems.  

There are some who might argue, as perhaps suggested in the House Report, that adopting two different MCLs applicable to different types of systems for the same contaminant is unacceptable as a matter of policy.  However, if it can be shown that such a regulatory program is justified by a full consideration of the costs and benefits, it makes greater sense from both a policy and public health standpoint, to impose different regulatory requirements including multiple MCLs.  Such an approach has the added benefit of providing states and communities greater flexibility in directing their public health dollars given that they would retain the option to adopt more stringent drinking water controls than might be cost justified on a national basis, given their local circumstances. 
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� The SDWA has been amended several times (1977, 1979 and 1980) although the most significant changes occurred when SDWA was reauthorized in 1986 and most recently in 1996.





� The creation and definition for these different categories of water systems has evolved over time such that the size category definitions vary with different EPA reports.  


� According to EPA’s report, Environmental Justice Small Grants Program, Emerging Tools for Local Problem-Solving: Environmental Justice is the fair treatment and meaningful involvement of all people regardless of race, color, national origin, or income with respect to the development, implementation, and enforcement of environmental laws, regulations, and policies.  





� Where analytical methods are not sufficiently developed to measure the concentration of the contaminant in drinking water, pursuant to Section 1412(b)(7)(A) EPA specifies a treatment technique, instead of an MCL, to protect against these contaminants.  





� Section 1412(4)(E) requires that each primary drinking water regulation which establishes a maximum contaminant level shall list the best technology, treatment techniques, and other means (shorthand “BAT”) which the Administrator finds to be “feasible” for purposes of meeting the maximum contaminant level or treatment technique.  





� This protocol was established when the SDWA was originally enacted in 1974 (Congressional Record, 1974) and was carried over when the Act was amended in 1986 (Congressional Record, 1986).  The population size categories that EPA has used to make feasibility determinations for regional and large metropolitan water systems have varied among different regulation packages. The most common population size categories used were 50,000 - 75,000 people and 100,000 - 500,000 people.  EPA has explained this approach to standard-setting is taken because the large majority of Americans (80 percent) receive their drinking water from large systems and economies of scale in treatment technology make safe water affordable. 





� As stipulated by Section 1412(b)(6)(B), the authority to adjust the MCL cannot be used if the costs to large systems are justified by the benefits, and other systems are likely to receive variances.  The rationale is that affordability problems for smaller systems should not change a national standard if those systems would receive a variance from that national standard anyway, based on affordability grounds.  Flexibility to "minimize the overall risk of adverse health effects" is also authorized where certain means of controlling one contaminant may increase the risk from another contaminant ("risk-risk" balancing situations) (Section 1412(b)(5)). 





� EPA has proposed an MCL of 300 pCi/L for radon.  The proposal also sets up an alternate program for controlling radon exposures allowing states (or where states decline, an individual community water system) to develop a Multimedia Mitigation (MMM) program for reducing the higher risk of radon in indoor air together with an alternative MCL (AMCL) of 4000 pCi/L (64 FR 59246, November 2, 1999).





� A State may also provide a general variance from the provisions of a specified treatment technique if it is satisfied that the treatment technique is not necessary to protect human health based on the nature of the system’s source water.   In such a case, the variance is conditioned on State monitoring and other requirements to ensure continued safety (Section 1415(a)(B)).





� In granting exemptions, a State may consider whether a community may be defined as “disadvantaged” for the purpose of receiving Drinking Water State Revolving Fund (DWSRF) funds or whether DWSRF funds are reasonably likely to be received.  The specific recognition of  “disadvantaged communities” was added by the 1996 Amendments, which are defined as “the service area of a public water system that meets affordability criteria established by the State” (Section 1452(d)(3)).


� The statute does not direct EPA to use this information in setting the MCL but if such technologies are available, they are to be identified at the same time the Agency proposes and promulgates an MCL (see 1415(a)).  





� The Act directs EPA to list in guidance or regulations identifying variance technologies any assumptions supporting its conclusions that the technology is protective of human health (Section 1412(b)(15)(C)).  Under EPA’s interpretation, States in a position to grant a variance may use EPA’s assumptions as guidance in site-specific situations to determine the conditions of the SSV is protective of human health (63 FR 19438, 19443, April 20, 1998; 63 FR 43833, 43837, August 14, 1998).





� A small system variance is not available for any MCL or treatment technique for a contaminant for which a national primary drinking water regulation was promulgated prior to January 1, 1986.  In addition, a variance is not available where a national primary drinking water regulation has been issued for a microbial contaminant (including bacterium, virus, or other organism). 





� EPA is also required to publish information that States can use to make affordability determinations.  Consumers may petition EPA to object to a variance proposed by a State, and EPA must respond to petitions within 60 days.  If EPA objects to a variance, it cannot be granted until the State makes the requested changes or responds in writing to each objection (Section 116/1415(e)).





� Safe Drinking Water Act Amendments of 1996. SDWA thematic summary, prepared by EPA.


� Small System Arsenic Implementation Issues (EPA-815-R-02-003, March 2002).





� EPA guidance identifies the sources of these procedures as “Toxicological Basis for Drinking Water:  Unreasonable Risk to Health Values,” (Orme-Zavaleta, 1992), which has been used with data in “drinking water Regulations and Health Advisories” (EPA, 1996),  to derive URTH values for the regulated contaminants.





� Variance Technology Findings for Contaminants Regulated Before 1996 (EPA 815-R-98-003, September 1998) p. 16.





� Announcement of Small System Compliance Technology Lists for Existing national Primary Drinking Water Regulations and Findings Concerning Variance Technologies (63 FR 42032, 42045, August 6, 1998).


� S. 104-169, Report of the Committee on Environment And Public Works United States Senate on S. 1316, 1995.                                





� States were authorized to extend coverage to smaller systems; however, most declined to do so (63 FR 69390, 69393, December 16, 1998).     





� Based on experience, EPA found that indeed certain types of non-community systems, such as those in schools and factories, were serving the same consumer over long periods of time, and that health risks to consumers in these situations would be similar to those experienced by residential consumers typically served by community water systems (52 FR 25690, November 13, 1985).


� EPA also performed analysis using very conservative assumptions to estimate the risk to school children assuming twelve years of perfect attendance and one-half the daily intake of water to be from a NCNTWS.  Even with this scenario, the water consumed from the NCNTWS was estimated to be less than five percent of lifetime consumption (Proposed Rule/NODA, 21588-21589).  EPA performed similar analyses for daycare participants and factory workers, using very conservative assumptions about exposure, with a similar outcome.   
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